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GRANTING THE CONSENT OF CONGRESS TO A COMPACT ENTERED 
INTO BY THE STATES OF MONTANA, NORTH DAKOTA, AND WY- 
OMING RELATING TO THE WATERS OF THE YELLOWSTONE 
RIVER 


OcToseER 2 (legislative day, OcroBeR 1), 1951.—Ordered to be printed 


Mr. O’Mauoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany 8S. 1311] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 1311) granting the consent of Congress to a compact 
entered into by the States of Montana, North Dakota, and Wyoming 
relating to the waters of the Yellowstone River, having considered 
the same report favorably thereon without amendment and with the 
recommendation that the bill do pass. 


THE PURPOSE OF THE BILL 


The bill would give the consent of Congress to a compact entered 
into between the States of Montana, North Dakota, and Wyoming 
providing for an equitable division of the use of waters from the Yel- 
lowstone River and its tributaries. Public Law 83, Eighty-first 
Congress, approved June 2, 1949, gave the consent of Congress to 
negotiate and enter into a compact, provided for the appointment of a 
Federal representative to represent the United States in the negoti- 
ations and to report thereon to the Congress. The compact was 
agreed to by the several representatives of the affected States at 
Billings, Mont., on December 8, 1950, and the States ratified the 
compact early in 1951. 


APPORTIONMENT OF USE OF WATER 


The compact appears to be fair and equitable in apportioning the 
use of waters of the Yellowstone Basin, as defined. The compact 
provisions are easily administered, and require no elaborate organiza- 
tion. In all respects, it presents an unusually practicable solution to 
the problems which, during the early years of negotiations, seemed 
highly complicated and difficult. 
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The Yellowstone River Basin and the Yellowstone River system 
(i. e., the river and its tributaries) are, for the purposes of the compact, 
exclusive of the Yellowstone National Park area and its waters, and 
the waters of the Little Bighorn River. 

ae ; es Sine 

lhe apportionment, or division, of the waters of the basin is pro- 
vided in article V, subsections A, B, and D, as follows: 

V-A. Existing appropriative rights as of January 1, 1959, are recognized in 
each of the signatory States. No regulation of the supply is mentioned for the 
satisfaction of those rizhts, and it is clear, then, that a demand of one Stat2 upon 
another for a supply different from that now obtaining under present. conditions 
of supply and diversion, is not contemplated, nor would such a demand have legal 
standing. Where these rights have deficient supplies they would be supplemanted 
by rights obtained from ‘‘unused and unappropriated waters” in the basin as of 
January 1, 1959, from the allocated waters under subsection B. North Dakota 
rights are covered specifically in subseetion D. 

V-—B. Unused and unappropriated waters as of January 1, 1950, of the four 
interstate tributaries, the Clarks Fork of the Yellowstone, the Big Horn, Tongue, 
and Powder Rivers, all of which rise in Wyoming and join the main stem of the 
Yellowstone River in Montana, are allocated in variable percentages between 
Montana and Wyoming. The definition of these waters is found in subsection C 
of article V. The allocations (by the method of computation of the waters not 
appropriated and used as of January 1, 1950) are percentages of divertible and 
storable waters in each tributary basin during any water year or at any time in 
the water year after its beginning (October 1). Allocations, thereby, take into 
account return flows and uses of them, as well as original runoff. This results 
from the computation directive which says, in effect, that allocated flows are the 
sum of diversions and outflows from the tributary basin corrected for changes in 
the storage of such waters. 

V-—D. Below Intake, Mont., the flows in the Yellowstone River are apportioned 
between Montana and North Dakota on the basis of acreages irrigated in each 
State. Tributary streams below Intake are allotted to the States in which they 
are situated. 


The use of the waters of the Yellowstone River which flow from the 
Yellowstone National Park and accrue from Montana tributaries and 
general runoff in Montana is not affected by the compact, provided, 
that uses originating subsequent to January 1, 1950, do not deplete 
the flows below Intake to a point where older priorities are injured. 

Subsection V—E provides that: 

1. Existing and’ future domestic and stock-water uses of water: Provided, 
That the capacity of any reservoir for stock water * * * shall not exceed 
20 acre-feet— 
are excluded from the provisions of the compact. Thus, the States 
have agreed that domestic and stock-water uses shall be unrestricted, 
subject only to the limitation in capacity of a stock-water reservoir. 
This subsection is identical in its effect to like provisions of the Belle 
Fourche River compact. 


COMMENTS OF BUREAU OF THE BUDGET AND DEPARTMENT OF THE 
INTERIOR 


The report of the Bureau of the Budget of September 14, 1951, 
states that the Department of Justice believes that the compact does 
not adequately preserve, protect, or recognize the interests, sovereignty 
or jurisdiction of the United States in the ‘“‘area of waters’’ affected. 
Justice believes the term quoted above to be obscure and possibly 
conflicting; that the allocations between the States of ‘unused and 
unappropriated waters” may possibly deprive the United States of the 
use of surplus water it has anticipated would flow into the Missouri 
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River; that the provisions that the commission (created by the com- 
pact to administer the compact) may sue and be sued might be con- 
strued to waive the sovereign immunity of the Federal Government 
from suit. 

Justice recommends that the undesirable provisions be alleviated, 
or made impotent, by substituting a different form of consent to the 
compact, and such a form is included in its comments. 

The committee has considered these objections and the recom- 
mendation. In article XVI (a), it seems clear that the ‘area of 
waters’’ can only refer to the places where Yellowstone River waters 
may be held or may be flowing, and that such sovereignty or juris- 
diction as the United States may have over them is not impaired by 
the compact. The sentence containing the ambiguous term, ‘“‘area 
of waters,’’ continues to say that the compact does not impair or 
affect any rights or powers of the United States—in and to the use of 
the waters of the Yellowstone River Basin nor its capacity to acquire 
rights in and to me use of said waters. 

Article V—B, it is true, allocates to the States the “unused and 
unappropriated. Ww oe rs,”’ but this follows V-A which recognizes all 
existing beneficial uses as of January 1, 1950. As to these ‘“‘unused 
and unappropriated waters,” the United States is not barred if their 
uses conform to the division between the States, as, for example, in 
developing a reclamation project in compliance with Federal and 
State water laws. Nothing new is involved here; only customary 
practices are contemplated by the affected States. If the Depart- 
ment of Justice has in mind new theories of Federal ownership of 
these waters respecting navigation, for example, this matter is settled 
by the O’Mahoney-Millikin amendment to the Flood Control Acts 
of 1944 and 1946. If the use of water for power is in question, the 
agreement of Federal agencies and the States upon the water supply 
studies of April 1951 is sufficient to indicate that it is the view of these 
agencies and the States that, as a practical matter, the provisions of 
the O’Mahoney-Millikin amendment will also apply to water use for 
power. 

As to article III-G, relating to suits by or against the Commission 
in the Federal courts, the fears of Justice that the language might 
waive the sovereign immunity of the United States seem to have 
little basis. The Commission is created for specific purposes only. 
The powers of the Commission are limited to carrying out the pro- 
visions of the compact, namely, to require that the division of the 
waters among the affected States be in conformity with compact 
articles V to X, inclusive, and affect only Montana and Wyoming 
operations. The Federal member of the three-man Commission will 
represent the United States Geological Survey, an agency entrusted 
with the survey of the water resources of the basin. The Federal 
member may vote ouly when the Montana and Wyoming members 
fail to agree on the administration of the terms of the compact. His 
action would bind the Commission, not the United States. The 
United States is not a party to the compact. 

Public Law 83, Eighty-first Congress, approved June 2, 1949, gave 
the consent of Congress to the negotiation of the Yellowstone River 
compact: 
be condition that one suitable person, who shall be appointed by the President 

the United States, shall participate in said negotiations as the representative 
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of the United States and shall make a report to C ongress of the proceedings and 
of any compact or agreement entered into * * 


This provision does not make the United States a party to the 
compact. 

The Fede . representative, appointed pursuant to Public Law 83, 
was Mr. R. Newell, formerly regional director, Bureau of Rec ‘la- 
mation, et stationed at Boise, Idaho, for many years. In his 
report, Mr. Newell says that when the negotiations began he received 
specific instructions from the President concerning the protection of 
the interests of the United States. He says these instructions were 
carefully and fully observed, and the compact meets his approval. 

The report of the Secretary of the Interior of September 27, 1951, 
is favorable, and notes that the compact will enable the Federal 
Government and the States to expedite developments of works in 
upper portion of the Missouri River Basin which are presently 
authorized. 

Following is the report of Mr. R. J. Newell, Federal representative, 
and reports of the Bureau of the Budget and the Department of the 
Interior, all of which are presented in full: 


Boise, Inauno, March 16, 1951, 
Hon. ALBEN W. BARKLEY, 
President of the Senate, Washington, D. C. 

My Dear Mr. Presivent: I have the honor to enclose a conformed copy of a 
compact entered into on December 8, 1950, among the States of Montana, North 
Dakota, and Wyoming to determine the rights and obligations of those States 
respecting uses of the waters of the Yellowstone River and its tributaries. 

By virtue of my appointment by the President as the representative of the 
United States, I participated in the negotiations which led to the compact. My 
report thereon is enclosed. 

Sincerely yours, 
R. J. NEWELL, 
Representative of the United States, 
Yellowstone River Compact Negotiations. 


RepoRT TO THE CONGRESS BY THE FEDERAL REPRESENTATIVE ON THE 
YELLOWSTONE River Compact 


By the act of June 2, 1949 (Public Law 83, 8lst Cong.), Congress granted its 
consent to the States of Montana, North Dakota, and Wyoming to negotiate and 
enter into a compact or agreement for the division of the waters of the Yellowstone 
River excepting waters within or tributary to the Yellowstone National Park. 

Commissioners representing these States, after negotiations extending over a 
year, have reached final agreement on the provisions of the proposed compact at 
a meeting held in Billings, Mont., on December 7 and 8, 1950, and each one of 
them has affixed his signature thereto. The State Legislature of Wyoming ratified 
the agreement by an act signed by the Governor on January 27, 1951, Montana’s 
Legislature likewise approved and the Governor signed on February 13, 1951, and 
North Dakota’s Legislature approved and the Governor signed on March 7, 1951. 

The authorizing act required that a Federal representative be appointed to 
participate in the negotiations and to report to the Congress on the proceedings 
and on any compact or agreement entered into. Accordingly, the President, on 
October 19, 1949, appointed me as such Federal representative, and I have 
participated in the negotiations of the commissioners and hereby report as 
directed, 

I believe that the proposed compact is a sound basis for further development 
in the use and control of waters of the Yellowstone River for multiple purposes, 
especially for irrigation, that the division of the waters among the States as agreed 
on is equitable, and that the rights of the United States are properly protected, 
and, therefore, I reeommend that the consent of Congress be given the proposed 
compact, a copy of which is attached. 

Further report follows: 
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PREVIOUS NEGOTIATIONS 


Three previous compacts have been negotiated on the Yellowstone River. The 
first of these was signed in February 1935. It concerned only the States of 
Montana and Wyoming, and was never acted upon by the legislatures. The 
second compact was negotiated in 1942 and went to the legislatures in 1943. 
This concerned the three States—Montana, Wyoming, and North Dakota. 
The Wyoming Legislature was the first to take action on this compact and failed 
to ratify it. A third compact, quite similar in form to the previous compact, 
was negotiated in 1944, and reached the Legislatures of Montana, Wyoming, and 
North Dakota in 1945. This compact was ratified by North Dakota, Montana, 
and by the Legislature in Wyoming, but was vetoed by the Governor of Wy- 
oming. The present compact is therefore the fourth that has been negotiated 
by Montana and Wyoming, and the third to concern all three States. 


AREA INVOLVED 


The drainage basin of the Yellowstone River, from its source in the highlands 
of the Rocky Mountains extending downstream through north central Wyoming 
and southeastern Montana to its mouth a few miles below the Montana-North 
Dakota line, is involved in the proposed compact. 

The area drained comprises over 70,000 square miles, of whieh roughly 1,500,000 
acres are being irrigated. The irrigated land is almost equally divided between 
Montana and Wyoming with less than 2 percent in North Dakota. Investigations 
indicate that suitable land is at hand feasible to irrigate and available water supply 
is adequate, if conserved, to increase the irrigated area by about 34 percent. The 
increased area is also about equally divided between Montana and Wyoming with 
a@ minor acreage in North Dakota. 


PURPOSES 


The major purposes of the proposed compact, as stated therein, are to promote 
interstate comity, to remove causes of present and future controversy between 
the States with respect to the waters of the Yellowstone River and its tributaries, 
to provide for an equitable division and apportionment of such waters and to 
encourage the beneficial development and use thereof. Installation of physica! 
works needed to foster that use has been delayed pending an agreement between 
the States as to division of waters. 


STATE COMMISSIONERS 


The following commissioners were appointed by the respective governors to 
represent their States in the negotiation of the proposed compact: 





FOR MONTANA 


Fred E. Buck 

A. W. Bradshaw 

H. W. Bunston 

John Herzog 

John M. Jarussi 
Ashton Jones 

Chris. Josephson 

A. Wallace Kingsbury 
P. F. Leonard 

Walter M. McLaughlin 
Dave M. Manning 
Joseph Mugzgli 
Chester E. Onstad 

Ed F. Parriott 

Axel Persson ! 

R. R. Renne 2? 

Keith M. Trout 





1 Resigned. 
2 Appointed just prior to final meeting. 

? Represented at formal meetings by Deputy Earl Lleyd. 
4 Died. 





FOR WYOMING 


L. C. Bishop 3 

Earl T. Bower 

J. Harold Cash 
Ben F. Cochrane 
Ernest J. Goppert 
Richard L. Greene 
E. C. Gwillim 

E. J. Johnson 

Lee E. Keith 

N. V. Kurtz 

Harry L. Littlefield 
R. E. MeNally 
Will G. Metz 
Mark N. Partridge 
Fred V. Portz ‘4 
Alonzo R. Shreve 
Charles M. Smith 
Leonard F. Thornton 
M. B. Walker 


FOR NORTH DAKOTA 


I. A. Acker 
Einar H. Dahl 
J. J. Walsh 
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The State engineer was included in each State group as that officer bears im- 
portant a in connection with the administration of the State’s water 
supplies. However, these responsibilities vary from State to State. Consultants 
and advisors assisted in the negotiations. 


FEDERAL CONTRIBUTION 


The office of region 6 of the Bureau of Reclamation furnished a legal advisor and 
a secretary and took care of all recording, duplicating, correspondence and the 
like. The Bureau also contributed a great amount of data on land surveys, water 
records, etc. The Bureau of Indian Affairs, through the area engineer at Billings, 
also furnished similar data concerning the large area of Indian lands in the basin. 


NEGOTIATIONS 


Four formal meetings of the full commission, all at Billings, Mont., were held 
on the following dates: November 29, 1949; February 1 and 2, 1950; October 24 
and 25, 1950; December 7 and 8, 1950. 

Minutes of these meetings were made and adopted officially by the commis- 
sioners. They have been assembled and labeled ‘‘Yellowstone River compact— 
Minutes of formal meetings of the Yellowstone River compact commissioners.” 
They are not being sent out as part of the text of this report, but copies are being 
furnished for the official files of the appropriate committees of Congress and for 
the General Services Administration of the United States for filing with the 
original of the compact. Each of the meetings was well attended, though three 
were held in winter and the commissioners came from widely scattered points 
over a huge area. Meetings were open to the public and the press. Because of 
the size of the group, including 39 commissioners and a number of advisers, con- 
sultants, and other interested parties, much of the detail work of collecting and 
digesting information and drafting language had to be done in smaller committees. 
Informal meetings of representatives of interested Federal agencies were held on 
November 28, 1949, and February 2, 1950. 

A drafting committee made up of attorneys from each of the three States held 
one meeting in August 1950, and attempted to draft language satisfactory to all 
parties. 

However, most of the ground work was laid, most of the material gathered and 
most of the questions answered by an engineering committee made up of the State 
engineers of the three States, the area engineer of the Bureau of Indian Affairs, 
and the district engineer of the Bureau of Reclamation, Yellowstone district, and 
assisted on occasion by numerous others, from private, State and Federal ranks, 
who had information of value to offer. This committee held a number of meetings 
and made one field trip throughout the length of the Big Horn River (largest 
tributary of the Yellowstone) to check field data on the ground. 


MAIN FEATURES OF THE COMPACT 


The compelling reason for the negotiation of a compact was the need for agree- 
ment on division of the waters of interstate tributaries in the Yellowstone River 
Basin that would allow further development to go forward. Because the main 
stem of the river is almost entirely in Montana and its water supply under any 
future program appears adequate for feasible developments along its course, it 
was given little consideration in the negotiations. While North Dakota’s repre- 
sentatives contributed in an important measure to the work of the commission, 
the real interest of the State in the compact is minor on account of the very small 
part of the drainage basin that is within its borders. The waters in Yellowstone 
National Park and tributary thereto were expressly excluded by the language of 
the authorizing act. The real problem and the purpose of the undertaking was 
then to divide the waters of four principal tributaries, the Clarks Fork, Big 
Horn, Tongue, and Powder, all rising in Wyoming and flowing across the State 
line into Montana, with developments, existing and proposed, in both States. 

In earlier attempts to arrive at a compact and in the early meetings here 
reported, there was searching discussion as to whether the agreement sought on 
division of waters should include the water now appropriated and in use or should 
apply only to the unappropriated and unused balance which is available for further 
development. The latter principle was decided on (art. V-A) for several reasons. 
First, it would be a huge and time-consuming task to determine and fix com- 
parable values for existing rights in three States with differing water laws and 
practices in establishing water rights. Second, the basic fact that there is enough 
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water if properly conserved by storage to take care of all existing and all feasible 
future developments points up the importance of arriving promptly at the simplest 
workable agreement that would permit such storage projects to proceed. When 
these are built, even the operation provisions of the compact are expected to 
become easy of administration. 

It is further agreed (art. V-B) that existing irrigation developments with an 
inadequate supply should have a preferred right to the unused remainder over 
new projects. 

The final residue of supply was then divided between the States for further 
development. The basis for the division on each tributary was the acreage of 
land in each State that could be feasibly irrigated from that tributary, the re- 
quirements used to determine feasibility being the same in each State. 

For supervision of the operation of the compact, a commission is provided for, 
made up of one member from each of the States of Montana and Wyoming, to 
be appointed by the respective Governors, and one member to be appointed by 
the Director of the Geological Survey. The State representatives on this operat- 
ing commission could be the State engineers who are usually charged with the 
supervision of water right matters in irrigation States, in which case no new 
positions would be created. The Geological Survey was made responsible for the 
third member for the reason that traditionally its Surface Water Division has 
intimate contact and accepted responsibilities in connection with the flow of 
streams and water surveys generally and the States have come to depend on the 
cooperation of this agency. The State of North Dakota, at the request of its 
representatives, was rather reluctantly relieved of the responsibility and expense 
of operations because the interests of the State in the results were so dispropor- 
tionally small. 

In determining the amount of water subject to allocation, the “‘divertible flow 
principle was chosen over the ‘‘depletion”’ principle, because the former had been 
used in earlier negotiations and was more familiar to the commissioners, who were 
assured by the consultants that the latter had no outstanding advantages even 
though it had been selected on the upper Colorado. 

Existing and future domestic and stock water uses were excluded from the 
provisions of the compact, with a limitation on the size of stock ponds. A large 
number of stock ponds have been constructed or are contemplated by individuals 
and agencies in the open range country, and the question has been raised whether 
their multiplication might have a material effect on water supplies available for 
major purposes. A study of the proposed developments in the Yellowstone River 
Basin discloses that the feasibility of no project depends on or would be affected 
appreciably by these ponds, located as they are in the plains area away from live 
streams and collecting water that otherwise would probably never reach the river 
system anyway. 


2? 


FEDERAL INTERESTS 


In the course of the negotiations, a letter was received from the President 
enclosing a Memorandum from the Bureau of the Budget and calling attention to 
questionable provisions in recent interstate compacts which were apparently 
contradictory and which imposed restrictions on the use of water by the United 
States. The suggestions in that letter have been followed and incorporation in 
this compact of provisions such as were referred to has been scrupulously avoided. 
In article XVI of the compact, it is specifically provided that nothing in that 
document shall “impair or affect * * * any rights or powers of the United 
States of America, its agents, or instrumentalities, in and to the use of the waters 
of the Yellowstone River Basin. * * *’ This unmistakably clear language, 
together with the provision that nothing in the compact shall ‘‘subject any 
property of the United States of America, its agents or instrumentalities, to the 
laws of any State to an extent other than the extent to which these laws would 
apply without regard to the compact,’ furnishes complete protection to the United 
States against anv possible adverse effect, the existence of which I cannot foresee, 
that might arise from any other portion of the compact to which the Congress’ 
consent is given. Attention is specifically invited, moreover, to the fact that 
although the States have, in paragraph D of article VII of the compact, agreed 
among themselves that the use of allocated waters on Federal projects constructed 
after the date of the compact shal! be ‘‘charged’’ to the State in which the water 
is used, thev have not attempted to limit its use to those waters. 

The particular concerns of departments and agencies of the Federal Govern- 
ment were inquired into and given serious consideration throughout the negotia- 
tions. All agencies known to have interests in the basin were kept informed of 
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the progress of negotiations and were invited to have representatives present at 
the meetings. These included the Department of the Army, Department of 
Interior, Department of Agriculture, Federal Power Commission, Department of 
Commerce, Reconstruction Finance Corporation. 

Two separate meetings were held with Federal men to bring out their views. 
Regular meetings of the commissioners were attended by 12 to 20 men from Fed- 
eral agencies. When a draft of compact was ready for final consideration, copies 
were circulated to the following agencies with request for comment in 30 days. 
Helpful comments and suggestions were received from Department of Agriculture, 
Corps of Engineers, Bureau of Reclamation, National Park Service, Bureau of 
Indian Affairs. 

All comments were given consideration, some suggested language was adopted 
verbatim and other suggestions were taken care of in various ways. It is believed 
that there are no provisions in this compact and no Omissions to which Federal 
agencies seriously object. However, attention has been directed by the Bureau 
of Reclamation to subparagraph E-2 of article V which excludes from the provi- 
sions of the compact ‘Devices and facilities for the control and regulation of 
surface waters.’”’ This language was inserted to meet a request by the Depart- 
ment of Agriculture for exclusion of so-called ‘‘water-spreading devices’? which 
are recommended for installation on the open plains to reduce erosion from heavy 
local rains. It is not believed that this could be interpreted as applying to major 
storage reservolrs. 

It should be specially noted that there are great areas of Indian land in the 
Yellowstone River Basin in both Montana and Wyoming, much of which is irri- 
gated or proposed to be irrigated, and the interest of the Bureau of Indian Affairs 
in the compact isimportant. Indian Bureau men attended all meetings, furnished 
much information, and lent continuous engineering help to subcommittees. The 
language submitted by them to cover Indian interests in the compact was adopted 
verbatim. 

CONCLUSION 


The effort that has been carried on by the States for nearly 20 years to secure 
a compact for the division of the waters of the Yellowstone River and its tribu- 
taries would seem to be conclusive evidence that such a compact is needed. The 
instrument submitted herewith is the result of a vear’s intensive study and dis- 
cussion by a large number of qualified State commissioners with the benefit of all 
past negotiations and the cooperation of many Federal agencies and private indi- 
viduals, ending finally in agreement by all. The plan proposed appears to be 
easily installed, workable, and not requiring the establishment of a large new 
organization for its operation. The division of the waters is believed to be 
equitable and fair. Obstacles to the continued orderly development of resources 
would be removed. The rights of the United States seem to be fully protected. 
Therefore I recommend that the proposed compact be approved by the Congress 
of the United States. 

R. J. NEWELL, 
Federal Representative, 
Yellowstone River Compact Negotiations. 


Notr.—It is now understood that the archives of the Department of State are 
no longer the proper depository for such documents as the Yellowstone compact. 
The General Services Administration having taken over this function, the authori- 
tative original of the compact, if finally approved, will be filed with that body. 


R. J. N. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., September 14, 1951. 
Hon. Josern C. O’ MAHoney, 
United States Senate, Washington 25, D. C. 

My Dear Senator O’Manoney: Receipt is acknowledged of your letter, 
dated April 12, 1951, requesting our report on S. 1311, a bill granting the consent 
of Congress to a compact entered into by the States of Montana, North Dakota, 
and Wyoming relating to the waters of the Yellowstone River. 

In response to my request for the views of the Department of Justice, the 
Deputy Attorney General indicates that while article VI of the compact is ap- 
parently designed to protect the interests of the United States, the language used 
is rather ambiguous. The preservation of the rights of the United States is 
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rendered somewhat obscure due to the possible conflicting interpretations of the 
terminology ‘‘area of waters’’ in the language ‘To impair or affect the sovereignty 
or jurisdiction of the United States of America in or over the area of waters 
affected by such compact, any rights or powers of the United States of America, 
its agencies, or instrumentalities, in and to the use of the waters of the Yellow- 
stone River Basin nor its capacity to acquire rights in and to the use of said 
waters.”’ 

He also calls attention to article V, B of the compact under which the signatory 
States allot themselves all “unused and unappropriated waters of the interstate 
tributaries of the Yellowstone River’’ as possibly depriving the United States of 
the use of surplus water it has been anticipated would flow into the Missouri River. 

Also in the Deputy Attorney General’s opinion, the broad authority contained 
in the provision that the commission may sue and be sued might be construed, in 
view of the Federal representative thereon, to indicate that the Federal Govern- 
ment has waived its sovereign immunity from suit. 

Finally, he recommends that in the event Congress should desire to approve the 
compact as drafted, such approval be essentially in the following language: 

‘Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That approval by the Congress is hereby given to 
the Yellowstone River compact: Provided, however, That this approval of the com- 
pact does not in any way subject the United States to the terms of the compact 
or affect its sovereignty, jurisdiction, power, authority, rights to the use of watcr, 
property, prerogatives, or responsibilities in, to, or over the Yellowstone River and 
its tributaries.” 

The Secretary of the Interior, in his proposed report on H. R. 3544, the com- 
panion bill to S. 1311, expresses the opinion that the provisions in the compact 
for the selection of the Federal representative by the Geological Survey rather 
than the Président and that the commission should be subject to suit are regret- 
table and that the latter ‘‘may raise some interesting constitutional questions in 
the future.’ 

Similarly conflicting provisions appearing in previously consummated compacts 
prompted the President on May 3, 1950, to write the Federal representatives on 
various compact commissions cautioning them to exert all efforts to eliminate or 
correct the areas of possible conflict which might impose restrictions on the use 
of waters by the United States. 

This office is in agreement that the compact method is the proper and logical 
manner for States to allocate the waters of interstate streams. It is essential, 
however, that such compacts include adequate provisions to preserve the rights 
and interests of the United States and for appointment by the President of a 
Federal representative as a member of the compact commission. Since the Yellow- 
stone River compact which would be approved by S. 1311 has been ratified by the 
States of Montana, North Dakota, and Wyoming, it may not now be feasible of 
revision to provide for the selection of the Federal representative by the President 
rather than by Geological Survey. While I believe that as a gerieral rule the 
former is preferable, there may be some question whether in this case the resub- 
mission of the compact to the States to provide for selection of a Federal repre- 
sentative by the President rather than by Geological Survey is justified. It is 
of fundamental importance, however, that the compact protect the rights and 
interests of the United States in these waters. The language of the proposed 
amendment to the bill prepared by the Department of Justice would seem to 
provide such protection. Accordingly, subject to the consideration of the above 
comments by the Congress, there would appear to be no objection to enactment 
of 8. 1311 if amended to assure the protection of the interests of the United States 
as recommended by the Department of Justice. 

Sincerely yours, 
ELMER B. SraatTs, 
Acting Director. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., September 27, 1951. 
Hon. JoserpnH C. O’ MAHONEY, 
° Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 
My Dear Senator O’ Manoney: I have for report S. 1311, a bill granting the 
consent of Congress to a compact entered into by the States of Montana, North 
Dakota, and Wyoming, relating to the waters of the Yellowstone River. The 
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compact, as approved by the 1951 legislative assemblies of the signatory States, is 
set out in the subject bill. : 

One very een part of the plan of this Department for improvements in 
the Missouri River Basin set forth in Senate Document 191, Seventy-eighth 
Congress, and approved and authorized for construction in the acts of December 
22, 1944 (58 Stat. 887, 891), and Julv 24, 1946 (60 Stat. 641, 653), is that of sup- 
plying new and supplemental water for the irrigation of well over 700,000 acres of 
land in the Yellowstone River Basin, the installation in that basin of more than 
300,000 kilowatts of hydroelectric generating capacity, and provision of reservoirs 
for these and other purposes with a total capacity of more than 4,250,000 acre-feet. 
While these figures cannot be regarded as final, they are indicative of the great 
importance of that basin to the economy of the entire Missouri River Basin and 
of the Nation. The negotiation of the Yellowstone River Basin compact was, and 
the Congress’ consent to it will be, an important step toward permitting realiza- 
tion of the basin’s potentialities without bickering between the States. 

The compact provides that its operation shall not “impair or affect the sover- 
eignty or jurisdiction of the United States of America in and over the area of 
waters affected”’ by it or ‘“‘any rights or powers of the United States of America, 
its agents, or instrumentalities, in and to the use of the waters of the Yellowstone 
River Basin” or its capacity to acquire such rights, that it shall not be taken to 
“subject any property of the United States of America, its agencies, or instru- 
mentalities, to the laws of any State to an extent other than the extent to which 
these laws would apply without regard to the compact,” and that its terms do 
not cover ‘“‘waters within or waters which contribute to the flow of streams within 
the Yellowstone National Park.’”’ The compact, moreover, provides that its 
terms shall not “be so construed or interpreted as to affect adversely any rights 
to the use of the waters of the Yellowstone River and its tributaries owned by or 
for Indians, Indian tribes, and their reservations.”’ The water rithts of the 
Indians were reserved by the Indians at the time of the creation of the respective 
reservations by the treaties entered into by the Indians with the United States. 
These Indian water rights have been recognized by the Supreme Court of the 
United States. The most important decision is the case of Winters v. United 
States reported in 207 U. S. 564. This situation explains the inclusion of the 
language just quoted. A further safeguard to Federal interests is to be found 
in section 2 of 8S. 1311; i. e., in the express reservation to Congress of its right to 
alter, amend, or repeal the act. 

It long has been recognized that the fuller use of the water resources of the 
Yellowstone River Basin contemplated in Senate Document 191 is dependent 
entirely upon the construction and operation of storage reservoirs to regulate and 
conserve the water yields of the principal streams of the basin. These streams, 
in addition to the Yellowstone River itself, are its four large interstate tributaries, 
each rising in Wyoming and flowing into Montana: The Clarks Fork, Yellow- 
stone River; the Big Horn River; the Tongue River; and the Powder River. Of 
these streams, the Yellowstone River, which is the main stem of the river system 
of the Yellowstone Basin, needed little consideration in the negotiation of the 
compact because it is almost entirely in Montana and its water yield seems to be 
adequate for any program of feasible developments along its course, and the 
Clarks Fork, Yellowstone River, one of the tributaries, is not likely to experience 
water shortages. Hence, the problem streams are the three remaining large inter- 
state tributaries. The elements that make these interstate tributaries problem 
streams are the existing irrigated developments and the potential and possible 
irrigated developments. (In this connection, I am advised that the compact 
commissioners recognized a distinction between potential developments and pos- 
sible developments. Potential developments are those which, it was thought, are 
definitely feasible, while possible developments are those which could be developed 
only at a very high cost or for which a water supply seemed questionable.) 

The practical accomplishment, in the circumstances, of an equitable apportion- 
ment of the benefits of the waters of the Yellowstone River system among the 
States of Wyoming, Montana, and North Dakota will require the construction, at 
strategic sites, at or near the Wyoming-Montana State line, of storage reservoirs so 
that the residnal flows from Wvomine can be controlled and conserved for use in 
the lower States of Montana and North Dakota. Fortunately, such strategic 
reservoir sites are available on the Big Horn River, the Tongue River, and the 
Powder River. ° 

Article V of the compact is the article that sets out the apportionment of the 
benefits of the water resources of the basin among the signatory States that they 
have agreed upon. Extensive studies by an engineering committee, appointed by 
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the commission to advise it, disclosed that little could be gained, from a water 
supply standpoint, by attempting, in the compact, the regulation and administra- 
tion of existing appropriative rights in the signatory States. (The engineering 
committee comprised the State engineers of the three States and two Federal 
engineers from the Bureau of Reclamation and the Bureau of Indian Affairs.) 
Accordingly, paragraph A of article V recognizes the appropriative rights to the 
beneficial uses of the water of the Yellowstone River system existing in each signa+ 
tory State as of January 1, 1950, and it permits the continued enjoyment of such 
rights in accordance with the laws governing the acquisition and use of water 
under the doctrine of appropriation. 

Paragraph B of article V is the core of the compact. The following analysis of 
this paragraph is made: 

(1) The unused and unappropriated waters of the interstate tributaries only are 
treated; i. e., the waters that are residual to those required for the enjoyment of 
the appropriative rights that are recognized in paragraph A of article V. 

(2) The supplemental water supplies that are needed for the better enjoyment 
of the rights recognized in paragraph A of article V are given a preferred status 
over water supplies for new projects. 

(3) The water that is residual after the enjoyment of the rights in paragraph A 
of article V and after the furnishing of the supplemental water supplies to the 
projects with the rights recognized in paragraph A are allocated to Wyoming and 
to Montana in stated percentages. I am informed that these percentages were 
calculated, in accordance with the recommendation of the engineering committee, 
by dividing the total of the potential and possible acres in Wyoming and in 
Montana by the total of the potential and possible acres in both States. 

In paragraph C of article V, there is adopted a modified version of the divertible 
flow principle. Under the formula adopted, the apportionments stated in para- 
graph B are made operative in terms of cumulative volumes of water throughout a 
water year, fixed as October | of any year through September 30 of the succeeding 
year, in order to accommodate the new projects in the basin which must rely on 
storage water rather than on natural flow. 

Considered with paragraph A of article V, paragraph D of article V gives to 
the Lower Yellowstone Federal reclamation project in Montana and North 
Dakota the protection of a right existing January 1, 1950. Additionally, para- 
graph D recognizes all rights in the beneficial use of water than existed in Mon- 
tana and North Dakota on January 1, 1950, and that divert below Intake, Mont., 
and it permits the beneficial use of the flow of water of the Yellowstone River 
below Intake, Mont., on lands within Montana and North Dakota on a pro- 
portionate basis of acreage irrigated. This latter provision is important, par- 
ticularly to North Dakota, because the flow of water of the Yellowstone River 
below Intake, Mont., will be residual water after the use of water above Intake, 
Mont. The flow will thus be not only a regulated flow, as a consequence of the 
construction and operation of the reservoirs at the strategic sites on the Big 
Horn River, the Tongue River, and the Powder River, but it will also include 
the return flows that are certain to appear below Intake, Mont., with the ex- 
pansion of irrigation after storage water becomes available. The sharing of this 
residual flow by Montana and North Dakota, on a proportionate basis of acreage 
irrigated, will keep the new developments in the two States in balance and mini- 
mize future interstate disputes. 

The inclusion in paragraph E of article V of special provisions relating to stock 
water ponds and to “devices and facilities for the control and regulation of sur- 
face waters” is a recognition of the importance of stock raising, and modern soil- 
conservation practices in the economy of the area. Neither of these items will 
adversely affect existing Federal projects in the basin. Item 2 of paragraph Bh, 
moreover, recognizes and rests upon the distinction between surface waters and 
appropriable waters. In other words, waters which diffuse over the land and do 
not flow intermittently or continually through and into natural water courses 
are permitted, so far as the compact is concerned, to be controlled and regulated 
by devices and facilities installed by the owner of the land on which such waters 
are diffused. 

Paragraph F of article V amounts to a recognition that the allocations made in 
article V may have to be reconsidered from time to time so that they can be 
made to conform to demonstrated experience where that proves to be at variance 
with the calculated belief, such belief necessarily governing the allocations in the 
first instance. 

Articles VII, VIII, and IX implement the use of allocations made in article V. 
Of particular interest is the provision in article VII expressly permitting diver- 
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sions to be made and structures to be erected in one State for the benefit of users 
in another. The inclusion of this provision is in harmony with the decision of the 
Supreme Court in Weiland v. Pioneer Irrigation Co. (259 U. S. 498 (1922)). 
Also of importance is the phrasing of article VII, paragraph D, which, while 
providing that the use of allocated waters on Federal projects constructed after 
the date of the compact shall be charged to the State in which the water is used, 
does not attempt to limit the use of water in any of the States of the basin by 
the Federal Government. 

i regret the spirit of localism that induced the inclusion in article X of a pro- 
vision that ‘‘No water shall be diverted from the Yellowstone River Basin without 
the unanimous consent of all the signatory States.’ Though I agree that prefer- 
ence in the use of water resources ought generally to be given to the basin of origin, 
it is hard for me to believe that this is more than a generally desirable rule, let 
alone that any deviation from a very tight version of it should require the sanction 
of three State legislatures. Much as I regret its inclusion, however, I do not 
believe that it warrants a refusal by the Congress to enact 8. 1311. The same is 
true of that portion of paragraph A of article III which provides for selection of 
the United States representative on the Yellowstone River Commission by the 
Director of the Geological Survey rather than by the President of the United 
States, that portion of paragraph D of the same article which purports to cast 
certain duties on specified Federal officials, and that portion of paragraph G of 
the same article which provides that the Yellowstone River Commission ‘‘shall 
have power to sue and be sued in its official capacity in any Federal court of the 
signatory States.’’ All of these are matters which should properly be dealt 
with in Federal legislation rather than in a compact and the last may raise some 
interesting constitutional questions in the future, 

As between the States of Wyoming and Montana—North Dakota being ex- 
cepted in accordance with its wishes—the compact, in article III, is to be adminis- 
tered by a commission composed of a representative from Wyoming and a repre- 
sentative from Montana, each to be selected by the Governor ia the manner that 
the State may choose, and, as I have already noted, one representative selected 
by the Director of the United States Geological Survey or whatever Federal 
agency may succeed to the functions and duties of that agency. The Federal 
official is to act as chairman of the commission, but he is not to vote except upon 
matters and points upon which the States’ representatives may be in disagreement. 

Generally, article III is in line with the over-all purpose of an interstate compact 
to employ the methods of negotiation and arbitration rather than that of adjudica- 
tion in interstate disputes, the negotiation and arbitration methods being the more 
adaptable to changing conditions, 

The remaining articles of the compact are those usual in such an instrument and 
do not call for specific comment. 

From the advice that has been given to me, it is my belief that the apportion- 
ment agreed upon by the compact commission was entered into with due inquiry, 
that it is an honest exercise of judgment, and that it is equitable. 

You have been advised by the Bureau of the Budget, I understand, that the 
Department of Justice recommends revision of 5. 1311 to include provision that 
the Congress’ consent to the Yellowstone compact ‘‘does not in any way subject 
the United States tothe terms of the compact or affect its sovereignty, jurisdiction, 
power, authority, rights to the use of water, property, prerogatives, or responsi- 
bilities in, to, or over the Yellowstone River and its tributaries.’’ The Bureau 
of the Budget has further advised that, subject to consideration by the Congress 
of certain other comments contained in its letter to you dated September 14, 
“there would appear to be no objection to enactment of 5. 1311 if amended to 
assure the protection of the interests of the United States as recommended by the 
Department of Justice.”” I recommend enactment of 8. 1311 with such amend- 
ments as are required in the light of the views expressed by Mr. Staats in the 
letter just referred to. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
Oscar L. CHAPMAN, 
Secrelary of the Interior. 
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